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Loyola University New Orleans 

Tax Exempt Bond Post Issuance 

Compliance Policy 

Approved by Cabinet on:   April 8, 2013 

Scope  

This policy sets forth the University’s methodology for ensuring continued post-issuance compliance 
with Internal Revenue Service (IRS) requirements pertaining to tax-exempt bonds (TEBs). This policy only 
applies to Loyola University facilities that are tax-exempt financed.  A list of facilities financed with tax-
exempt bonds is located in Section XII of this document. 

Reason for the Policy  

The use of tax-exempt debt plays an important role in funding a significant portion of the University’s 
capital projects. The University recognizes its legal obligation to ensure that this tax-exemption is used 
responsibly. This policy provides the general guidelines and procedures the University follows to remain 
in compliance with federal income tax rules relating to TEBs. This policy is intended to define compliance 
practices including compliance actions, records management, and process continuity for University 
departments involved in TEB compliance.  

Policy Statement  

TEBs are debt obligations, the proceeds of which are used by the University to finance construction of all 
or a portion of its facilities. The obligation to maintain the tax-exempt status of the TEBs remains 
throughout the life of the bonds. However, this status can be lost if certain applicable federal income tax 
requirements are not satisfied during the entire period the TEBs are outstanding. Taxability of the 
interest on the TEBs or other lesser consequences can result from failure to comply with restrictions 
relating to arbitrage, timing and use of bond proceeds, and other aspects of bond issue.  

Post-issuance tax compliance begins with the debt issuance process itself and provides for a continuing 
focus on investments of debt proceeds and use of debt-financed property. Post-issuance compliance 
responsibilities include:  

• Tracking bond proceeds spending for qualified purposes;  
• Maintaining detailed records of the expenditure and investment of the proceeds of the 

TEBs;  
• Ensuring the project financing is used in a manner consistent with the federal income tax 

requirements;  
• Providing necessary disclosure information regarding financial and operating status.  
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Policy Sections  

I. Acronyms  

IRS-Internal Revenue Service  

PBU-Private Business Use  

TEB- Tax Exempt Bond  

UBTI-Unrelated Business Taxable Income  

UTB- Unrelated Trade or Business  

AVP FA-Associate Vice President of Finance & Administration 

GC- General Counsel  

LOYNO- Loyola University New Orleans 

 
II. Definitions 
 
Applicable federal law – Includes the Internal Revenue Code (IRC) and regulations promulgated 
thereunder, including IRC sections 103, 141, 147-150 and related regulations. Note: IRS publication 
4079, Tax-Exempt Governmental Bonds Compliance Guide provides guidance and explanation for most 
areas of tax-exempt financing relevant to LOYNO.  
 
Arbitrage – Investment earnings on bond proceeds in excess of the bond interest paid to bondholders, 
adjusted for certain expenses.  
 
Basic research – An original investigation for the advancement of scientific knowledge not having a 
specific commercial objective (see IRS Rev. Proc. 2007-47). For example, product testing supporting the 
trade or business of a specific Non-Exempt Person is not treated as basic research.  
 
External Party – Any person other than a member of the university faculty, staff, or student body.  
 
Management Contract – A management, service, or incentive payment contract between the University 
and a service provider under which the service provider provides services involving all, a portion of, or 
any function of, a facility.  
 
Non-Exempt Person – The federal government, any agency or department of the federal government, 
any nonprofit corporation and any other firm, corporation, partnership, or entity that is not a state or 
local governmental unit.  
 
Private Business Use – Use in a trade or business carried on by or for the benefit of any Non-Exempt 
Person. Private business use does not include use of a facility by a member of the general public where 
the facility is open to the public and the user has no special legal entitlement to use of the facility.  
 
Qualified User - A state or local governmental unit.  
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Safe Harbor – A provision that shields a party from liability under the law provided that certain 
conditions are met. IRS regulations and revenue procedures contain several safe harbors relating to 
activities which could generate private business use, the most important of which pertain to 
management contracts and research contracts.  
 
Service Provider - Any person other than a qualified user that provides services under a contract to, or 
for the benefit of, a qualified user. Common service providers include food vendors and facilities 
managers.  
 
Trade or Business – Any activity carried on by a Non-Exempt Person other than an individual acting as a 
member of the general public.  
 

III. Organizational Responsibility  

The Associate Vice President for Financial Affairs (AVP FA) has primary responsibility for ensuring and 
monitoring post-issuance compliance with TEB regulations.   General Counsel (GC) and the AVP FA  are 
responsible for approving certain project-level decisions impacting TEB compliance.  

The Financial Affairs Department is responsible for tracking draws and expenditures of all debt 
proceeds, including for cost of issuance and working capital.  

The Student Records Office and Co-Curricular Activities (as appropriate) are responsible for tracking and 
recording private use of classrooms in the financed facilities. The Technical Director for the College of 
Music and Fine Arts is responsible for tracking and recording private use of Nunemaker Hall, Roussell 
Hall and music rooms.  The Assistant Vice President for Student Affairs is responsible for tracking and 
recording private use of the residence halls.  The Assistant Dean of Administration for the College of Law 
is responsible for tracking and recording private use of facilities on the Broadway Campus.  Media 
Services is responsible for tracking and recording private use of Monroe Library. 

General Counsel is responsible for monitoring and maintaining all contracts for bond-financed facilities.  

IV. Tracking Expenditures  

The University allocates debt proceeds to the various projects being funded with the TEBs. All contracts 
for bond-financed capital expenditures are approved by the Assistant Vice President for Administration, 
or in his absence, his designee. All purchase orders are approved in accordance with the University’s 
Purchasing Policy & Procedures.  

All spending of the funds toward a financed project’s costs is tracked by the Financial Affairs Department 
and the sources of such capital expenditures (e.g., bond proceeds, equity or donations) are identified. 
All donations restricted to a particular project are recorded as such by Institutional Advancement and 
the Financial Affairs Department. The records reflect separately the allocation of donations or other 
equity and the allocation of borrowed funds to the particular projects. In addition, all other uses of bond 
proceeds such as costs of issuance or deposits to reserve funds are identified on a bond issue-by-issue 
basis. A final allocation of expenditures for a bond-financed project is made when required under the 
applicable federal income regulations.  
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V. Private Business Use  

The use of a facility financed with TEBs by any person or entity that is not a state or local governmental 
entity, or an entity described in section 501(c)(3) of the Code which is exempt from tax under section 
501(a) of the Code, other than a 501(c)(3) entity that is using any portion of the financed facilities in an 
unrelated trade or business (a “Non-exempt Person”) may result in a private business use (PBU) of the 
bond-financed property. The University’s TEBs will lose their tax-exempt qualified status if more than 5% 
of the net proceeds of the bond issuance are used for any PBU or the ownership of any bond-financed 
property is transferred to any person other than a 501(c)(3) or state or local governmental entity. 
Because the use of bond proceeds to finance bond issuance costs is a PBU of those proceeds, the 
allowable PBU percentage includes the cost of issuance financed with bond proceeds.  

PBU of TEB-financed property include the following categories:  

1. Sale or Other Transfer of Ownership of Bond-Financed Property  

The transfer of ownership of any portion of the property financed with TEBs to any Non-exempt Person 
is both a PBU, and is directly prohibited by the Internal Revenue Code, if it occurs prior to the earlier of 
the end of the expected economic life of the property, or the latest maturity date of any TEBs financing 
(or refinancing) the property (the “measurement period”).  

GC will assure that ownership of property financed with TEBs will not be transferred prior to expiration 
of the applicable measurement period.  

2. Leases/Rentals of Bond-Financed Property  

Requests to use university facilities that are tax-exempt financed must be submitted to the AVP FA for 
review and approval under the following conditions: 

1. use of a LOYNO facility by one or more LOYNO employees to operate a trade or business not 
owned or operated by the university,  
or 

2. use of any facility by individuals not employed by the university or by non-LOYNO and 
nongovernmental organizations (private parties). 

Exempted from the requirement to submit to the AVP FA for review and approval are rental and facility 
use arrangements that meet the following stipulations: 

1. the university facility use or rental arrangement with an external (non-LOYNO) party is for no 
more than 50 days of total use, e.g., every Saturday and Sunday for 15 weeks, totaling 30 days of 
use (the days of use do not have to be consecutive days),  
and 

2. fair market value is charged for the use of space. To determine whether fair market value is 
being charged for the use of the space, each LOYNO department handling a facility use 
negotiation is to consult with the Director of Student Records & Administrative Services, who in 
turn may need to consult with the AVP FA. 
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There may be a provision in the rental or use agreement to automatically renew for additional periods 
of 50 days or less of total use as long as either party has the right to not renew. 

Long-term leases (over 50 days) for use of LOYNO facilities by parties other than the University must be 
reviewed by General Counsel and the AVP FA. The appropriate individual or department, as identified in 
Section I. Organization Responsibility, will notify GC and the AVP FA of any long-term lease applications 
received. The University will consult with bond counsel when needed prior to any long-term use of TEB 
facilities by outside parties. This policy only applies to facility use by non-LOYNO parties in a LOYNO 
facility that is tax-exempt financed.  A list of facilities financed with tax-exempt bonds is located in 
Section XII of this document. 

The appropriate individual or department, as identified in Section I. Organization Responsibility, is 
responsible for maintaining a list of the University facilities leased to third parties. The individual or 
department responsible maintains a schedule detailing space, length of rental or use and amount 
received for each such rental use. The University reviews such records with the appropriate parties, 
which may include bond counsel, prior to the filing of Form 990 and 990T every year. If a use is 
determined to constitute PBU, the University will consult with bond counsel.  

3. Management Contracts  

There are forms of management contract that do not include PBU.  Exemptions include contracts that 
are solely incidental to the primary exempt purpose for which the facility is used, including janitorial 
services and office equipment repair.  To ensure regulatory requirements are met, compensation in 
management contracts cannot be based on a share of net profits.  Additional information regarding 
management contracts is located in the Supplemental Information for this policy and is located in the 
Financial Affairs Office.  

General Counsel and the AVP FA are responsible for identifying whether any management contract 
might constitute PBU. Any permitted PBU contracts will be tracked by the Financial Affairs Office.  

4. Sponsored Research Agreements  

The Office of Grants and Sponsored Programs will screen grants prior to the acceptance of any award to 
determine if government-funded grants are PBU.  For research sponsored by private nongovernment 
parties, if the sponsor obtains rights to any resulting technology or other intellectual property, non-
qualifying use for a tax-exempt facility could be triggered.  Institutional Advancement (IA) will screen 
corporate and foundation research agreements to determine whether any potential PBU implications 
are present.  If PBU is exists, either IA or the Office of Grants and Sponsored Programs will notify GC and 
the AVP FA before acceptance of the award.  Any PBU agreement must be approved by GC and the AVP 
FA. The Financial Affairs Office will track any PBU contracts.  

5. Unrelated Trade or Business (UTB) Activities  

Use of bond proceeds or bond-financed property by a 501(c)(3) organization in an unrelated trade or 
business activity is treated as private business use for tax-exempt bond purposes. The term “unrelated 
trade or business” means any trade or business that is not substantially related to the organization’s 
charitable purpose (in this case, educational). An activity rises to the level of a trade or business only if it 
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is carried on in a regular and continuous manner, is considerable in scope, and is entered into with the 
intent of realizing a profit. The fact that an activity does not actually produce a net profit in a given year 
is not sufficient to exclude it from the definition of trade or business.  

The determination of whether an activity is UBT is determined based on a “facts and circumstances” 
analysis by GC and the AVP FA, in consultation with bond counsel when appropriate.  

The Financial Affairs Office will monitor revenues for unrelated business taxable income (UBTI) or PBU 
and reporting on the IRS Form 990-T.  

6. Naming Rights  

If the University enters into a contractual agreement giving a party legal entitlement to name a tax-
exempt bond-financed facility, or portion thereof, after a for-profit entity, such contract may give rise to 
PBU with respect to the named space. The following naming opportunity will not be treated as PBU: if a 
facility is named for an individual or nonprofit entity whose name does not overlap with the name of a 
for-profit entity with which the person or nonprofit is associated.  

Institutional Advancement will identify all naming opportunities that do not fall within the exclusion 
described above and will refer them to GC and the AVP FA for review and approval prior to any final 
decision or the execution of any enforceable agreement. Bond counsel will also be consulted if 
necessary.   

7. Other Actual or Beneficial Use of University Property  

Any other arrangement that conveys special legal entitlements for beneficial use of the University 
property or that creates priority rights to the use or capacity of a facility must be reported to GC and the 
AVP FA. GC and the AVP FA, in conjunction, with bond counsel if appropriate, will determine if the use 
constitutes PBU. Those activities deemed to be PBU will be tracked by the AVP FA.  

VI. Record Retention  

The University will retain all records for the length of time required to comply with IRS TEB regulations. 
Currently, records of TEB issuances and related post-issuance compliance documentation must be 
maintained for the life of the bond, plus any refunding, plus three years.   

Basic records relating to any debt transaction will be maintained, as well as documentation evidencing 
the:  

• Expenditures of bond proceeds;  
• Use of debt-financed property; and  
• Sources of payment or security for the bonds.  

The Financial Affairs Office is responsible for identifying the documents to be retained, for identifying 
and training the person responsible for retaining each type of document, and for maintaining records 
showing the responsible person and the exact location of the records (either physical or electronic). No 
employee shall discard or destroy any information identified in the inventory during the period such 
records are required to be maintained.  
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VII. Arbitrage and Rebate  

TEBs lose their tax-exempt status if they are classified as “arbitrage bonds.” In general, arbitrage is 
earned when the gross proceeds of a bond issue are used to acquire investments that earn a yield that is 
“materially higher” than the yield on the bonds issued. The Internal Revenue Code contains two 
separate sets of requirements that must be complied with to ensure that TEBs are not arbitrage bonds. 
They are:  

• Yield Restriction requirements, which generally provide that in the absence of an applicable 
exception, bond issue proceeds may not be invested at a yield in excess of the bond yield; and  

• Rebate requirements, which generally provide that when arbitrage is earned on an issue in 
excess of permitted amounts, the excess earnings must be paid to the U.S. Department of 
Treasury, even if an exception to the yield restriction requirements applies.  

Loyola University has engaged the services of bond counsel to assist the University in monitoring yield 
on investments and calculating any rebate that may be due. The AVP FA will cooperate with bond 
counsel to review the yield on investments and to ensure the accuracy of the calculations of possible 
rebate liability. If bond counsel provides a written report that rebate is due, the AVP FA will make any 
required payments to the IRS.   

VIII. Credit Enhancement or Other Agreements Relating to Bonds  

The University will consult with bond counsel prior to the extension or alteration of any credit 
enhancement relating to the University’s TEBs. The University will also consult with bond counsel prior 
to investing bond proceeds in guaranteed investment contracts or derivative products which relate to 
TEBs.  

IX. Disclosures and Filings  

The University will comply with continuing disclosure requirements as stated in the bond documents. 
The University will file, or cause to be filed, all Form 990s and other tax returns within the time periods 
specified. The University will consult with its auditors and bond counsel, as appropriate, to ensure the 
accuracy of all information relating to tax-exempt debt.  

X. Continuity and Training  

In furtherance of the policies set forth above, GC and the AVP FA will take such steps as necessary to 
assure that the University staff members responsible for complying with requirements applicable to 
TEBs are trained to complete their responsibilities relating to the procedures set forth above. Such 
training will cover the purposes and importance of these procedures, as well as the details of the 
particular staff member’s responsibilities.  All training exercises will be documented and included will 
compliance documentation. 

To provide for continuity of compliance with post-issuance debt requirements, the University has 
included as part of its routine monitoring the review of a calendar of significant dates, an annual review 
of private use of facilities, and review of compliance with this policy.  The review will take place on or 
around June 30 each year.  
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XI. Remedial Action  

The appropriate individual or department, as identified in Section I. Organizational Responsibility is 
responsible for notifying GC and the AVP FA before there is a change in use of any facility financed with 
tax-exempt debt. In the event such a change in use may result in the transfer of ownership of bond-
financed property to a Non-exempt Person during the measurement period or in excessive PBU for a 
bond issue, the University may avail itself of rules under Treasury Regulation 1.141-12 which provide for 
“remedial action,” including the redemption or defeasance of nonqualified bonds, or application of 
disposition proceeds to other qualifying capital expenditures.  

The University will seek the advice of bond counsel in the event remedial action may be required. To the 
extent a potential violation arises that cannot be corrected through remedial action, or in the event of a 
potential arbitrage violation, the University will seek the advice of bond counsel concerning its 
alternatives. 
 

XII. Building List 

The following buildings have been funded either wholly or in part through tax-exempt bond financing 
and are therefore subject to this policy: 

Biever Hall 
Bobet Hall 
Buddig Hall 
Cabra Hall 
Carrollton Hall 
Law School/Library Building 
Marquette Hall 
Monroe Hall 
Monroe Library 
Thomas Hall 
Veritas Hall 
 


